From: Kate Grudzinskas

To: Environment

Cc: Sean Ryan

Subject: Oakeychegbfatoniiiangr ikl drwerelanaierahBid-fdund action for breach of confidence, sch3(10)(1)(a) Investigation of ¢
Date: Friday, 4 May 2018 6:18:36 PM

Attachments:

(8)(1) Information disclosure of which would found action for breach of confidence, sch3(10)(1)(a) Investigation of contravention of the law

Dear Minister Enoch,

Please find attached correspondence sent on behalf of our client Oakey Coal Action Alliance
Inc.

If there is anything you would like to discuss, please do not hesitate to contact us.

Kind regards,

Kate Grudzinskas
Solicitor

cid:image001.png@01D1130D.8BD5EB10

Environmental Defenders Office (QId) Inc
8/205 Montague Rd West End Qld 4101

tel +61 7 3211 4466

edogld@edogld.org.au

www.edogld.org.au

This email and any files transmitted with it may be confidential and legally privileged. If you are not the intended
recipient of this email, you must not disclose or use the information contained in it. If you have received this email in
error, please notify us by return email and permanently delete the document.

To stay up to date with Court Cases, Queensland laws, and the latest events, subscribe to our Bulletins and Alerts. You
can also support the fight for Queensland’s environment by donating at edogld.org.au/donate
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04.05.2018

The Hon. Leeanne Enoch MP

Minister for Environment and the Great Barrier Reef, Minister for Science, and Minister for
the Arts

Sent via email: Environment@ministerial.qld.gov.au

Dear Minister,

The Oakey Coal Action Alliance (OCAA) is a group of around 65 farmers, graziers and
residents near Acland on the Darling Downs west of Toowoomba. You might be aware that
our objection in the Land Court to the expansion of the New Acland Coal Stage 3 proposal
was upheld, principally because the Court found proposed dust and noise levels were
unacceptable and incompatible with health and welfare, and that the impact on groundwater
would be too severe, violating the principles of intergenerational equity.

We are currently reviewing the judgment of Justice Bowskill of the Supreme Court of
Brisbane handed down on 2 May 2018 in relation to the Land Court’s findings. We note that
this judgment was a judicial review which did not overturn any of the factual findings of the
Land Court.

In any event New Acland Coal Pty Ltd presently has no approval to mine Stage 3.

We write to inform you that despite its lack of approval New Acland Coal Pty Ltd is
currently undertaking expanded operations, including elements of the rejected Stage 3 for
which it does not hold approval. A selection of our members living at the perimeter of the
lease are currently suffering increased noise and dust which is affecting their wellbeing,
physical and mental, and that is why we are writing to you to investigate the extent of
violations of the current environmental authority (EPML00335713).

We are further concerned that these unlawful activities are detrimental to groundwater
supplies which are vital for the farming interests of our members. Member Smith of the Land
Court put this most forcefully when he said in his judgement “It is beyond doubt that the
mining proposed by NAC in revised Stage 3 will cause disruptions to aquifers in the Acland
region which will have an impact on nearby landholders”. This factual finding was
untouched by the Supreme Court.

OCAA is alarmed that the welfare of our members and others is being affected by the
expansion as it intensifies and moves closer to their homes on a daily basis. On that basis
OCAA has instructed its solicitors, EDO QIld, to provide a brief of advice on of New Acland
Coal’s expanded operations. That brief clearly outlines the basis of the breaches that are
occurring and how they should be remedied through regulatory actions. This brief is provided
to you within Annexure A, which we enclose in this letter.

OCAA requests independent monitoring of conditions such that credible scientific data is
available. The applicant has refused to share data they have been collecting for some time.
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However, even when such data is being collected the damage will continue unabated. It will
not provide a remedy for the harm being done now.

We respectfully request that you take note of our advice and take action to protect not only
the health and welfare of our members but also the integrity of our system of environmental
regulation, upon which all Queenslanders rely.

We ask you to bring proceedings under section 505 of the Environmental Protection Act 1994
to remedy and restrain all the offences by New Acland Coal Pty Ltd, including those
specifically identified in the attached brief.

We thank you for your consideration of these issues and our legal brief. We are available to
meet with you and clarify any matters at any time.

On behalf of OCAA we hope that a solution protecting the interests, health and welfare of our
members and others affected will be implemented as a matter of urgency, before further
damage occurs.

Thanking You,
Yours Faithfully,

N

Paul King — Secretary
Oakey Coal Action Alliance

Copy to:

Justin.Cagney@des.qld.gov.au

Executive Director

Coal and Central Queensland Compliance
Environmental Services and Regulation
Department of Environment and Science

Kate.Bennink(@des.qld.gov.au

Manager

Business Centre (Coal), Coal and Central Queensland Compliance
Environmental Services and Regulation

Department of Environment and Science
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ANNEXURE A

EDOau.

Environmental Defenders Office
Using the law to protect

our environment.

8/205 Montague Rd WEST END, QLD 4101

tel +61 7 3211 4466 fax +61 7 3844 0766
edogld@edoqld.org.au  www.edoqld.org.au

New Acland Coal Mine — request to remedy or restrain offences against the
Environmental Protection Act 1994

We act for Oakey Coal Action Alliance Inc (OCAA). We have been instructed by OCAA to
provide an explanatory brief in support of its request for the Minister to bring proceedings
under section 505 of the Environmental Protection Act 1994 (EPA) to remedy or restrain
offences under the EPA by New Acland Coal Pty Ltd (NAC) with respect to the New Acland
Coal Mine (the Mine).

Summary

NAC applied for mining activities in Central Pit and South Pit (Stage 2) in 2005 which was
approved by way of its environmental authority, currently EPML 00335713 (EA).

NAC has applied for mining activities outside Central Pit and South Pit (Stage 3) which was
refused in 2018.

NAC has continued to mine outside the areas approved as part of Stage 2, including some areas
outside the current Plan of Operations, and causing environmental harm and/or nuisance to
nearby residents. This raises serious concerns as to the financial assurance held for the site.

NAC has disclosed further plans to continue mining outside the approved areas in the near
future.

OCAA asks that the Minister or the Department of Environment and Science bring a
proceeding under section 505 of the Environmental Protection Act 1994, or take other
enforcement action against New Acland Coal Pty Ltd (NAC) for breaching, and threatening
breach of, its environmental authority EPML00335713 (EA) and/or for causing unlawful
environmental harm and/or nuisance, contrary to the EPA by:

e expanding mining activities into a new pit area, West Pit (also known as Manning Vale
East Pit), and into other proposed pits which are within the mining lease area granted
for the mine but outside of the mine pit footprint for which NAC sought and obtained
approval for Stage 2 of the mine in 2005-2006, thereby causing unlawful serious or
material environmental harm and environmental nuisance that is not authorised by the
EA, contrary to ss 437, 438 and 440 of the EPA;

e contravening s 291 of the EPA by failing to correct the inconsistency between the EA
and NAC’s Plan of Operations for the period 1 August 2017 to 31 July 2018 (PO).
The PO purports to authorise mining of West Pit outside the Stage 2 mine footprint
NAC applied for and assessed in 2005-2006. This is inconsistent with the
environmental harm that is authorised by the EA and, therefore, contrary to s 291;

e failing to comply with its PO under section 290 of the EPA by not updating its PO to
show the extension of the southwest portion of South Pit along the Acland-Silverleigh
Road to the south Bottletree Hill; and





e cxceeding the noise limits imposed by conditions D1-D4 of the EA contrary to s 430
of the EPA and causing environmental harm or nuisance from noise that is not
authorised by the EA, contrary to s 440 of the EPA.

Supporting facts

The Mine commenced its Stage 1 operations in 2002 under ML 50170, at the location known
as “North Pit” (see Figure 1).

In 2005, NAC applied for MLA 50216 and an environmental authority application for its Stage
2 activities to expand its mining operations into Centre Pit and South Pit (see Figure 1).

I |

LEGEND

) Existing Mine Lease ML 50170
1 Proposed Mine Lease MLA 50216

Figure 1 —New Acland Coal Mine Stage 2 Expansion Project — Environmental Impact Statement (January 2006)
at page 2-2 — extract showing “Centre Pit” and “South Pit” in relation to “North Pit”.





Stage 2 of the project was then assessed under the Environmental Impact Statement (EIS)
process under Chapter 3 of the EPA. The resulting EIS was subject to public notification and
submission processes in 2005 to 2006.

ML 50216 was subsequently granted for a term of 20 years on 7 December 2006, and the EA
for the mine was also granted in 2006.

From 2006 to 2016, NAC progressed its mining operations at Centre Pit and South Pit. The
progress of mining operations can be seen from comparing aerial data obtained in 2004 to that
attained in 2016 (Figure 2).

2004 2016

Figure 2 —New Acland Coal Mine 2004 to 2016 (source: Google Earth: 6 February 2004; and 14 February 2016)

In 2007 NAC applied for further expansion to mine coal from new pits to the south of the
existing mine, known as Stage 3. The initial mine footprint proposed for Stage 3 is shown in
Figure 3.
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Figure 3 — mine layout for initial Stage 3 of the New Acland Coal Mine in the 2009 EIS for Stage 3 showing
existing and proposed pits (adapted from the executive summary of the initial Stage 3 EIS).

In 2012, this proposal for Stage 3 of the mine was rejected by the Government, which is
reported as stating that it was “inappropriate to expand the mine in the State’s southern food
bowl”.

A revised Stage 3 project was proposed in 2012. The revised project substantially reduced the
proposed Stage 3 mine footprint into three new pits: Manning Vale West Pit, Manning Vale
East Pit and Willeroo Pit (see Figure 4).
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Figure 4 — mine layout for revised Stage 3 of the New Acland Coal Mine. Adapted from Coordinator-General,
New Acland Coal Mine Stage 3 project Coordinator-General’s evaluation report on the environmental impact
statement (2014), p 2.

On 31 May 2017, the Land Court recommended that NAC’s mining lease applications be
refused and its application to amend its EA be rejected, following a lengthy objections hearing
for Stage 3 of the mine.

On 14 February 2018, your Department made the decision to refuse NAC’s application to
amend its existing EA needed for Stage 3 of the mine to proceed.

Accordingly the only approval is the 2006 EA approving the Stage 2 EIS application for Centre
Pit and South Pit alongside the existing North Pit (see Figure 1).

NAC only has authorisation under the EPA to mine North Pit, Centre Pit and South Pit.
Although NAC’s current EA does not expressly prohibit mining outside those pit boundaries,
it is implicit in an approval that it cannot authorise activities that were not sought. !

In 2016 NAC began mining “Manning Vale East Pit” shown in Figure 5 (West Pit).

!'See QGC (Infrastructure) Pty Limited v Chief Executive Department of Environment & Heritage Protection
[2016] QLC 27 at [182]-[185].
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Figure S West Pit -New Acland Coal Mine Stage 2 Expansion Project — overlay image of Environmental Impact
Statement (January 2006) page 2-2 and Google Earth image accessed 4 May 2018, showing West Pit outside the
boundaries of approval.

On 26 October 2017, NAC held a forum with neighbours of the mine to discuss its plan to
intensify its Stage 2 mining operations. Based on photographs taken during this meeting, it
appears that NAC considers it can mine effectively any area within the boundaries of the
mining lease for Stage 2, ML50216, and is not limited by the mine footprint applied for in
seeking approval of Stage 2 in 2006 (see Figures 6 and Figure 7).
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Figure 6 — photograph of NAC forum with neighbours of the mine on Thursday 26 October 2017 showing NAC’s
proposals for further mining of “Stage 2”.

Figure 7 — Blurry photograph at NAC forum with neighbours of the mine on Thursday 26 October 2017 showing
map and key of NAC’s proposals for further mining of “Stage 2”, with areas in yellow labelled “High priority
Stage 2 Resource targets” and areas in blue labelled “Other Stage 2 Resource targets”.

On behalf of OCAA on 24 and 25 April 2018, EDO QId conducted a site visit to the mine,
which included a flight over the mine and driving around the mine.

As a result of the site visit we were able to identify several important new facts:





(a) West Pit now extends to the western boundary of ML 50216 along the Acland-
Muldo Road, with approximate dimensions of 1.5 km east to west and 900 m north to
south at the widest points (see Figure 7);

(b) NAC is currently stripping vegetation and overburden in the southern part West Pit
in preparation to extend it further towards the town of Acland to the south, apparently
with the intention of mining to the southern boundary of ML 50216 on the Acland
Silverliegh Road (see Figure 8); and

(c) NAC has extended the southwestern part of South Pit outside of the footprint applied
for and approved in 2005-2006 to the south of Bottletree Hill (see Figure 9). This area
is outside the mine pit areas identified in the 2006 EIS submitted as part of the
application for Stage 2 and the most recent Plan of Operations dated June 2017.

Figure 7 - Photograph of West Pit looking east from the Acland-Muldo Road showing the pit area and the area
being cleared of overburden to extend the pit southward. Date taken: 24 April 2018.





West Pit

Figure 8: Photograph of West Pit looking west towards the Acland-Muldo Road showing the pit area and the area
being cleared of overburden to extend the pit southward. Date taken: 24 April 2018.

Figure 9: Approximate boundaries of extension of southwest boundary of South Pit beyond footprint applied for
and assessed in 2005-2006 (shown in red outline). Date taken: 24 April 2018. Angela Mason told us that NAC
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commenced this extension “five weeks ago” (in March 2018). NAC is currently removing the overburden. It
appears NAC intends to continue digging down another 20-50 m to the coal seams over the coming months.

Noise nuisance

It is significant to note that in June 2016, NAC’s own expert gave evidence in the Land Court
that NAC exceeded the noise limit in Acland for at least 134 nights between January 2014 and
May 2016. Glenn Beutel, one of the few remaining residents in Acland, has long been
subjected to unlawful noise that has caused him ongoing and significant disturbance and
distress. This has continued with NAC proceeding to mine the unauthorised West Pit ever
closer to his house in Acland (see Figure 10).

Figure 10: Photograph of West Pit (top) and its proximity to Glenn Beutel’s house (bottom left). Date taken: 24
April 2018.

Request to commence proceedings

In light of the above facts, OCAA asks that the Minister or the Department of Environment and
Science bring a proceeding under section 505 of the EPA, or take other enforcement action
against NAC for breaching, and threatening breach of, its EA and/or for causing unlawful
environmental harm and/or nuisance, contrary to the EPA by:

e cxpanding mining activities into a new pit area, West Pit, and into other proposed pits
which are within the mining lease area granted for the mine but outside of the mine pit
footprint for which NAC sought and obtained approval for Stage 2 of the mine in 2005-
2006, thereby causing unlawful serious or material environmental harm and
environmental nuisance that is not authorised by the EA, contrary to ss 437, 438 and
440 of the EPA;
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e contravening s 291 of the EPA by failing to correct the inconsistency between the EA
and NAC’s PO. The PO purports to authorise mining of West Pit outside the Stage 2
mine footprint NAC applied for and assessed in 2005-2006. This is inconsistent with
the environmental harm that is authorised by the EA and, therefore, contrary to s 291;

e failing to comply with its PO under section 290 of the EPA by not updating its PO to
show the extension of the southwest portion of South Pit along the Acland-Silverleigh
Road to the south Bottletree Hill; and

e exceeding the noise limits imposed by conditions D1-D4 of the EA contrary to s 430
of the EPA and causing environmental harm or nuisance from noise that is not
authorised by the EA contrary to s 440 of the EPA.

Yours faithfully

Sean Ryan
Principal Solicitor
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1 William Street Brisbane Qld 4000
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Queensland 4001 Australia
Our Ref: CTS 19479/18 Telephone +61 7 3719 7140
Email environment@ministerial.qld.gov.au
18 JuL 2018

Mr Andrew Kwan

Senior Solicitor

Environmental Defenders Office (Qld) Inc
Unit 8

205 Montague Road

WEST END QLD 4101

Dear Mr Kwan

sch3(8)(1) Information disclosure of which would found action for breach of confidence, sch3(10)(1)(a) Investigation of contravention of the law

| am advised that the department is currently investigating the matters you have raised, along
with a number of community reports about activities by New Acland. As you would understand,
some of these matters are extremely complex and require a significant commitment of
departmental resources and time to investigate, and examination to the fullest extent in order to
determine if there has been non-compliance with environmental authority conditions or the

EP Act. | can advise that on 28 June 2018, the department did issue enforcement action to New
Acland in relation to one identified non-compliance with the EP Act.

As the other matters remain under active investigation, | am unable to provide any further
information at this time. If non-compliances are identified, the department will take appropriate
enforcement action in accordance with the principles set out in the department’s Enforcement
Guidelines, which are available online at www.ehp.qld.gov.au/management/planning-
guidelines/enforcement.html.
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Release

If you require any further information, please contact Ms Rebecca Munro, Manager - Compliance,
Environmental Services and Regulation of the department on telephone (07) 4987 9320 or by
email at rebecca.munro@des.qgld.gov.au.

e Enoch MP
er for Environment and the Great Barrier Reef,
gr for Science and Minister for the Arts
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Department of Environment and Science — Topical Issue Brief

To

Minister for Environment and the Great Barrier Reef,
Minister for Science and Minister for the Arts

Prepared for Toowoomba —9 November 2018

NEW ACLAND COAL MINE

RESPONSE

On 31 May 2017, the Land Court recommended that New Acland Coal Pty Ltd’'s
application for mining leases for the Stage Three Expansion Project be rejected and
that the Department of Environment and Science (DES) refuse New Acland Coal’s
application to amend its environmental authority.

On 15 June 2017, New Acland Coal applied to the Supreme Court seeking a judicial
review of the Land Court’'s recommendation of 31 May 2017.

On 14 February 2018, DES refused New Acland Coal’'s environmental authority
application.

On 2 May 2018, the Supreme Court handed down its decision and found that
sufficient grounds for review of the Land Court’s recommendations had been
established, and the recommendations should be set aside and referred back to the
Land Court for further consideration.

On 28 May 2018, the Supreme Court also made orders to set aside DES’s decision of
14 February 2018 to refuse the environmental authority amendment application.
Oakey Coal Action Alliance, an objector in the Land Court, filed an appeal to the
Queensland Court of Appeal of the Supreme Court judicial review decision.

On 5 September 2018, the Court of Appeal listed the appeal a two-day hearing on 27
and 28 February 2019.

On 2 October 2018 to 4 October 2018, the Land Court re-hearing took place before
President Kingham.

On 7 November 2018, the President published her orders recommending that DES
approve the environmental authority amendment application if a number of
requirements are fulfilled.

The requirements include directing New Acland Coal to seek an amendment from the
Coordinator-General for stated conditions of the environmental authority relating to
noise limits.

If the requirements are not fulfilled by 31 May 2019, the orders recommend that DES
refuse the amendment application.

The existing environmental authority for the current operations at the New Acland Coal
Mine continues to be effective; however, DES is currently considering allegations of
unauthorised activities at the site.

BACKGROUND

New Acland Coal Mine, an open-cut, thermal coal operation located near the town of
Acland, is located approximately 14 kilometres north-west of Oakey and 35 kilometres
north-west of Toowoomba and has been operational since 2002.
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New Acland Stage Three Expansion Project

e The Stage Three Expansion Project was assessed through an Environmental Impact
Statement under the State Development and Public Works Organisation Act 1971 and
approved by the Queensland Coordinator-General on 19 December 2014.

e The former Department of Environment and Heritage Protection approved the
amendment application and issued a draft Environmental Authority on 28 August 2015,
before it was subsequently referred to the Land Court of Queensland where the matter
was heard over a total of 99 days.

e The Commonwealth Minister for the Environment and Energy approved the Stage 3
project under the Commonwealth Environment Protection and Biodiversity
Conservation Act 1999 on 18 January 2017.

CONFIDENTIAL INFORMATION FOR THE MINISTER:

sch3(8)(1) Information disclosure of which would found action for breach of confidence, sch3(10)(1)(a) Investigation of contravention of the law

Noise, Dust and Vibration Community Reports:

e A number of community reports relating to noise, dust and blasting have been
submitted to DES by residents in the vicinity of the mine. Since August 2018, DES has
received Six reports.

e DES is currently undertaking compliance processes in response to these concerns.

e On 11 October 2018, a pre-enforcement letter was issued to NAC regarding alleged
exceedances of night time noise limits at a residential property. A response is due
from NAC on 23 November 2018.

Historical Compliance Actions:

e On 9 February 2018, a penalty infringement notice (PIN) in the amount of $12,615
was issued to NAC in relation to section 430(3) of the EP Act; breach of environmental
authority condition C22 in respect of groundwater monitoring bores. On 8 March 2018,
NAC paid the PIN.

e On 28 June 2018, a PIN in the amount of $3,153 was issued to NAC for non-
compliance with section 290 of the EP Act, for failing to comply with the Plan of
Operations (1 August 2017 to 31 July 2018) whilst undertaking exploration activities.
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e On 23 August 2018, NAC paid the PIN.
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